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Wisconsin DNR Proposes New Impaired Waters List for Phosphorus
By Jordan Lamb -- DeWitt Ross & Stevens

Section 303(d) of the federal Clean Water Act (CWA) requires all states to publish a list of waters that do not meet
state water quality standards every two years. That list is called the “Impaired Waters List” or the “303(d) List.”

The Wisconsin Department of Natural Resources (WDNR) published and publicly noticed its newest 303(d) list for
2012 in December of 2011. However, in April of 2012, in response to comments from the U.S. Environmental
Protection Agency (EPA) and other public comments, the WDNR published a changed list and re-opened the public
comment period for review of those changes. The comment period on this new list is currently open through May
18, 2012.

The most significant change for Wisconsin farmers is the creation of a new category of impaired waters called
category “5P.” This new category consists of 98 additional waters that exceed the state’s water quality limitations

for Phosphorus.

The addition of these 98 new waters to Wisconsin’s 303(d) list has significance. The overall objective of the CWA
is to “restore and maintain the chemical, physical and biological integrity of the nation’s waters” (Section 101(a)).
Consistent with this objective, states are required to identify, prioritize and establish “Total Maximum Daily Loads”
(TMDLs) for each of water on the list (Section 303(d)). Therefore, for each water identified by the State of
Wisconsin as “impaired” and placed on the 303(d) list for Phosphorus, the state must calculate the maximum
amount of Phosphorus allowed to enter each water body such that the water body will meet the state’s water quality
standards for Phosphorus.

The pollutant load is calculated in TMDLs. A TMDL allocates the pollutant load for a water body among both
nonpoint sources and point sources of pollution. The TMDL may specify Phosphorus reductions that are required
to meet a water body’s TMDL that are more stringent than Wisconsin’s nonpoint source pollution performance
standards for Phosphorus. If so, then those reductions must be formally promulgated as an administrative rule as
an amendment to Wis. Admin. Code § NR 151.

To review the WDNR'’s complete list of proposed 5P waters and review the public comment process, go to the
DNR’s web site at: bttp:/ / dnr.wigov/ org/ water/ condition/ inpaired/ .




Revisiting the Lake Beulah Decision -DNR’s Expanded Duty to Review Effects of High Capacity

Wells
By Jordan Lamb -- DeWitt Ross & Stevens

In July 2011, the Wisconsin Supreme Court unanimously decided a case called Lake Beulah Management District v.
Dep’t of Natural Res. that has altered the scope of the Department of Natural Resources’ required environmental
review associated with the issuance of high capacity well approvals in Wisconsin.

In Lake Benlah, the Supreme Court unanimously held that, despite the restrictions in Wisconsin’s high capacity well
statute, the DNR has a du#y to “consider the environmental impact of [any| proposed high capacity well when
presented with sufficient concrete, scientific evidence of potential harm to waters of the state.”

Prior to this decision, Wisconsin statutes only required DNR to conduct an environmental review of: (1) a high
capacity well that is located in a groundwater protection area; (2) a high capacity well with a water loss of more than
95 percent of the amount of water withdrawn; or (3) a high capacity well that may have a significant environmental
impact on a spring. Wis. Stat. § 281.34(4). For all other high capacity wells, approvals and recordkeeping were
required, but the statute did not impose a specific requirement for an environmental review for every well.

The Lake Beulah decision is of concern not only for its obvious potential effects on getting an approval for a high
capacity well and the potential for active citizen groups to challenge the approval of wells, but it also brings into
question the effect that the high capacity well statute has with regard to providing limits on DNR’s duty and
authority. Specifically, it has raised the issue that the DNR may be required to consider the cumulative effects of
approving a new well (Ze., the effect that the new well might have on existing wells or future water use.) The full
effects of this decision on the DNR are yet unknown, but those seeking high capacity well permits should be aware
of this change in the DNR’s duty.
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The PDPW Capitol Link monthly e-newsletter is sponsored by DeWitt Ross & Stevens law firm. DeWitt Ross &
Stevens is a Wisconsin law firm whose members are leaders in their areas of practice and in their communities.
Founded in 1903, today there are more than 80 attorneys in their Madison and Milwaukee offices. Nominated by
peers as top lawyers nationally and locally, DeWitt’s attorneys offer numerous services including strategic
counseling, advocacy, collaboration, alternative dispute resolution, negotiation, mediation, lobbying, and litigation.

This newsletter is a periodic publication produced by PDPW and DeWitt Ross & Stevens. The information
provided in this newsletter is provided for educational and informational purposes only. PDPW does not attempt to
influence legislation or administrative rules at any level. The contents of this newsletter are intended for general
information purposes only and should not be construed as legal advice or legal opinion on any specific situation.
You are urged to consult an attorney concerning your own situation and any legal questions you may have.

Jordan Lamb is a partner at DeWitt Ross & Stevens’ Capitol Square office in Madison. Jordan’s law practice focuses
on government relations and administrative law. She concentrates on legislative drafting, legislative research, and
facilitating communication between clients and state government including administrative agencies and the State
Legislature. Ms. Lamb also offers litigation support for administrative law issues. Jordan can be contacted at 608-
252-9358 or at jkl@dewittross.com. For more information about DeWitt Ross & Stevens, go to
www.dewittross.com.
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